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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 10/2016 

 

 

Prafulla Mallik…………………….…Accused/Appellant. 

-Vs- 

State of Assam………………………..……………….…Respondent. 

 

For the Appellants   : Mr. Keshab Chandra Dutta, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 15-03-2018 

Date of judgment   : 27-03-2018 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 12-04-2016, passed by 

learned Judicial Magistrate First Class, Udalguri, in connection with 

GR case No. 1109/13, under section 325 I.P.C., convicting the 

accused/appellant under section 325 I.P.C. to suffer simple 

imprisonment for six months and to pay fine of Rs. 1000/- in default 

to simple imprisonment for ten days is under challenge in the 

present criminal appeal preferred by the accused Prafulla Mallik as 

appellant. 
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2. The prosecution case in brief is that on 27-09-13, at about 08:30 

p.m. when the injured Malay Sarkar went to the river near his house 

for taking bath, suddenly the accused Prafulla Mallik inflicted a blow 

on his neck with a dagger from the backside, cut his ear and 

attempted to murder him. Immediately the injured was taken to 

Tangla Civil Hospital. Thereafter, he was referred to G.M.C.H. for 

treatment. 

 

3. The informant Ajit Chandra Sarkar, the brother of injured Malay 

Sarkar lodged an FIR, before the Officer in Charge of Tangla, P.S. 

informing about the incident. On the basis of FIR Tangla P.S. Case 

No. 113/13 under section 326/307 I.P.C. was registered and after 

completion of the investigation police had submitted charge sheet 

under section 325 I.P.C. against accused Prafulla Mallik.  

 

4. The accused appeared before the court on receiving the summons 

issued by the Court. Learned trial court framed charges under 

section 325 I.P.C. and read over and explained the ingredients of 

charges under said section to which the accused pleaded not guilty 

and claimed to be tried.  

 

5. During trial the prosecution side examined eight (8) prosecution 

witnesses who were duly cross examined by the defence side except 

PW6, whose cross examination was declined by the defence. 

 

6. The defence case is of total denial and no witness was examined by 

the defence. 

 

7. Learned Judicial Magistrate First Class, Udalguri, upon consideration 

of materials on record vide impugned Judgment and Order dated 

12-04-2016, having found the accused Prafulla Mallik guilty under 

section 325 I.P.C. convicted him under said section and sentenced 
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to undergo simple imprisonment for six months and to pay fine of 

Rs. 1000/- only in default to simple imprisonment for ten days under 

section 325 I.P.C. 

 

8.  I have heard learned counsel Keshab Chandra Dutta for 

accused/appellant and learned Addl. PP. M. Khaklari appearing for 

the respondent, the State. 

 

9. Learned counsel for the appellant has submitted that learned trial 

court has failed to properly appreciate the evidences on record. The 

prosecution witnesses have adduced contradictory evidence and as 

such their evidence is not reliable. The prosecution witnesses have 

adduced contradictory evidence with regard to the weapon of 

assault. The prosecution has also failed to examine vital witness 

Arjun Sarkar nor has given any proper explanation for his non 

examination. The medical evidence with regard to injury does not 

support the ocular evidence. The investigating officer has failed to 

record statements of the injured and statements of the material 

witness Arjun Sarkar. As such there is lacuna in the investigation of 

the case and the investigation is doubtful. Learned counsel for the 

appellant has further submitted that it appears from the evidence of 

PW3, the injured person that he did not raise hue and cry at the 

time of assault, which is not normal and as such his evidence is 

doubtful. 

 

10. Learned counsel for the appellant has also submitted that PW4 is a 

interested witness and she also made contradictory evidence in 

respect of the alleged weapon of assault. PW5, Anita Adhikari is a 

hearsay witness. Therefore evidence of PW4 and PW5 cannot be 

relied upon.  
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11. Learned counsel for the appellant has also submitted that as per the 

evidence of medical officer the injured was not identified by anyone 

before him which created a reasonable doubt about the incident. It 

has also been contended by the learned counsel for the appellant 

that during investigation I.O. seized a sharp weapon but medical 

report revealed that the type of weapon is blunt. In view of above 

grounds learned counsel for the appellant contended that the 

conviction of the accused/appellant is prima facie round and liable 

to be set aside. 

 

12. On the other hand learned additional P.P. appearing for the 

respondent has submitted that prosecution has proved the case 

beyond all reasonable doubt. The prosecution witnesses have 

adduced consistent and trust worthy evidence to proof the guilt of 

the accused under section 325 I.P.C. 

 

13. Before evaluating the rival contention it would be appropriate to 

discuss the evidence on record. PW1 is informant Sri Ajit Chandra 

Sarkar. In his evidence PW1 had deposed that on the date of 

occurrence at about 8 p.m., on his way to home from his shop, he 

was informed over phone by his brother Arjun Sarkar that the 

accused caused injury to their brother Malay Sarkar with a dagger. 

When PW1 reached the gate of their house, he found that injured 

Malay Sarkar was sitting near the gate and blood was coming out 

from him and there were many people gathering at that place. 

Immediately PW1 took Malay Sarkar to the hospital. PW1 had seen 

cut injury on the ear and on left side of neck of Malay Sarkar. Later 

on, the injured was taken for GMC&H for treatment. Next day of the 

incident PW1 lodged the F.I.R. Ext.-1 was the FIR. Ext.-1(1) was his 

signature. In cross examination PW1 had stated that he filed the 

F.I.R. in the afternoon of next day of incident. After writing the 

F.I.R., it was read over to him. He could not recollect what was 
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written in the F.I.R. PW1 had stated that he had not seen the 

incident. He lodged the F.I.R., on hearing about the incident. 

Though he had not seen the incident, he had seen his brother on 

the road in injured condition. PW1 had stated that he stated before 

the police that while his brother was taking bath one person named 

Kota inflicted blow to his brother Malay at about 9 p.m. The injured 

was taken to Tangla hospital and after one hour he was taken to 

Guwahati. PW1 did not see the injury of his brother while he was 

lying near the gate. PW1 had denied the suggestion that he had 

adduced false evidence and that the accused did not assault his 

brother. 

 

14. PW2 is Purnima Sarkar, wife of injured Malay Sarkar. In her 

evidence PW2 had deposed that at the time of incident at about 8 

p.m., her husband after coming from shop went to the nearby river 

for taking a bath. PW2 was sitting near the wall of her house and 

watching her husband. While her husband was taking bath the 

accused came there taking a “Dao”. Then she rushed to the place of 

occurrence and requested the accused not to assault her husband, 

but the accused angrily asked her to leave. When PW2 moved back, 

accused inflicted a blow with the “Dao” on the head of her husband, 

her husband sustained cut injury at his left ear. The accused also 

inflicted blow on the right hand of her husband and caused injury. 

Thereafter Anjan and some other persons came to the place of 

occurrence and took the accused to the Tangla hospital, from where 

he was taken to Guwahati. In cross examination PW2 had stated 

that it was dark at the time of incident. She had seen the incident. 

At the time of incident there was no other person present. She was 

watching her husband sitting near the wall. She had not seen the 

handle of the “Dao”. The length of the “Dao” was about one cubit. 

Her husband was taken to the hospital directly from the place of 

occurrence. Anjan Sarkar took her husband to the hospital. PW2 had 
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denied the suggestion that the accused did not assault her husband 

with a “Dao”. She denied the suggestion that uttering the name of 

daughter of the accused her husband made obscene gesture and an 

altercation ensued between her husband and the accused and while 

he was running her husband got injury by the “Dao” which he was 

holding. 

 

15. PW3 is injured Sri Malay Sarkar. In his evidence PW3 had deposed 

that at the time of occurrence at about 09:00 pm, he went to the 

river to take bath. Then the accused came there and inflicted a blow 

which did not touch the body of the PW3. Again the accused with a 

dagger assaulted PW3 on his ear and hand and caused injuries. 

PW3 had deposed that his wife and Sumi deka took him from there. 

Later on, his brother took him to the police station and to the 

hospital. PW3 had deposd that he took treatment in the G.M.C.H for 

six days. In his cross examination PW3 has stated that on 27-09-13, 

the incident happened. He was not interrogated by the police. He 

did not know as to when the police went to the place of occurrence. 

It was dark at the time of incident. He did not see whether the 

accused assaulted him with a “Dao” or a dagger. No other person 

had seen the incident except his wife and Sumi Deka. PW3 had 

stated that Ajit Sarkar and Anjan Sarkar took him to the police 

station. He had stated that, he did not raise hue and cry when the 

accused attacked him. He did not recognize the persons who were 

gathered at the place of occurrence. He could not recollect when he 

was released from the GMC&H.  PW3 had denied the suggestion 

that at the time of occurrence there was a “Dao” in his hand and 

when the accused came, he uttered obscene words against the 

daughter of the accused then an altercation ensued between him 

and the accused, and he chased the accused taking the “Dao” and 

during the scuffle he received injuries. He had denied the 

suggestion that he had adduced false evidence. In his cross 
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examination PW3 has also revealed that the accused assaulted him 

with a dagger, the length of which was 21/2 cubit. 

 

16. PW4 is Sri Sumi Deka. In her evidence PW4 had deposed that on 

27-09-17 at about 08:30 p.m. the incident happened. She was a 

tenant of the injured Malay Sarkar. At the time of occurrence, on 

hearing hue and cry she came out of her house and show that the 

accused assaulted Malay Sarkar with a “Kurpi”. PW4 had seen blood 

coming out from the injuries of Malay Sarkar. She had seen injuries 

on the right hand of Malay Sarkar. Thereafter, Malay Sarkar was 

taken to hospital by his family members. In cross examination PW4 

had revealed that she had seen the accused inflicting a blow on the 

right hand of Malay Sarkar. She could not say properly about the 

weapon used by the accused to assault Malay Sarkar. She learnt 

from the wife of Malay that he went to the river for taking bath. 

PW4 had stated before the police that she brought Malay from the 

place of occurrence. There was no gathering of people at the place 

of occurrence when PW4 came. PW4 had revealed that the length of 

weapon used by the accused was 1 cubit. She had denied the 

suggestion that she had adduced false evidence.  

 

17. PW5 is Smti. Anita Adhikari. In her evidence, PW5 had deposed that 

at the time of occurrence she was sleeping in her house. She had 

heard hue and cry in the house of Malay Sarkar, but she did not go 

there. Later on, she had heard that in the night accused assaulted 

Malay Sarkar. In cross examination PW5 had revealed that she had 

not seen the incident. 

 

18. PW6 is Sri Biswajit Saha. In his evidence, PW6 had deposed that he 

did not know anything about the incident. Cross examination of PW6 

had been declined by the defence.  
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19. PW7 is Dr Pradip Baruah. In his evidence, PW7 had deposed that on 

28-03-13, he examined Malay Sarkar and found cut injuries in the 

right elbow, fracture of Olecranon process in right elbow without 

Neuro vascular deficiency. PW7 had deposed that the nature of 

injury was grievous. Ext.-4 was the medical report. Ext.-4(1) was 

the signature of PW7. In his cross examination PW7 had stated that 

injured was not identified by any person. Such injuries might be 

sustained by falling.  

 

20. PW8 is I.O. S.I. Durga Kinghkar Sarma. In his evidence PW8 had 

deposed that on 27-09-13, the O.C. of Tangla Police station, on 

receiving information over phone from one Ajit Sarkar entered the 

content of the information in the General Diary vide GD No. 612, 

dated 27-09-13, and asked PW8 to make an enquiry. Accordingly 

PW8 went to Tangla C.H.C and found that one Malay Sarkar was 

taking medical treatment and he submitted one requisition at Tangla 

CHC and went to the place of the occurrence. In the hospital Ajit 

Sarkar told him that one person namely Khuka assaulted Malay 

Sarkar. Then he went to the house of the accused and apprehended 

him. Khuka was asked to produce the weapon with which he 

assaulted Malay Sarkar and Khuka produced the same and he seized 

the same. Khuka was brought to police station and interrogated. On 

28/09/13, Ajit Sarkar lodged the FIR and same was registered and 

he was asked to investigate the case. Then he went to the place of 

the occurrence and drew the sketch map, and took the statement of 

the witnesses. He also arrested accused Prafullaa Mallik@ Khuka 

and sent him to the court. There after he handed over the case 

diary to the O/C Tangla and later on Hastaisula Brahma submitted 

the charge sheet against accused U/S 326 I.P.C. against accused 

Prafullaa Mallik@ Khuka. Ext.-3 was the sketch map prepared by 

him and Ext.-3(1) was the signature of PW8. Ext.-4 was the seizure 

list and Ext.-4(1) was the signature of PW8. Ext.-5 was the Charge 
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sheet and Ext.-5(1) was the signature of Hastaisula Brahma which 

he knew.  In cross examination PW8 has stated that the extract of 

the GD copy was not submitted in the Court. He arrested the 

accused on 28-09-13. The place of seizure was drawn by him and at 

the time of the seizure, statement of the accused was not recorded. 

The statement of the accused was recorded in the police station. 

The house from where the seized article was seized was not 

mentioned in the sketch map. PW8 has stated that he did not send 

the seized article to the FSL, nor did he collect the fingerprint and 

cloths of the accused. 

 

21. On careful scrutiny of the evidences on record it appears that PW3, 

the injured person of the instant case, had adduced evidence 

implicating the accused in the alleged offence of assault. He had 

clearly deposed that at the time of occurrence when he went to the 

river for taking bath the accused assaulted him and caused injuries 

on his ear and hand. Corroborating the evidence of PW3, PW2 and 

PW4, who were the eyewitnesses of the instant case, had also 

deposed that they had seen the accused assaulting PW3. In their 

evidence, PW2, who is the wife of PW3, narrated the incident in a 

clear and straight forward manner that the accused assaulted her 

husband with a ‘Dao’. At the relevant time PW2 was sitting near the 

wall of her house and watching her husband. PW4 Sumi Deka, who 

was a tenant of the injured Malay Sarkar(PW3), had also deposed 

that on hearing hue and cry she came out of her house and saw the 

accused assaulting PW3. Both PW2 and PW4 are eye witnesses of 

the incident. On careful and cautious scrutiny of evidence of PW2 

and PW4, it appears that the evidence is concise, precise and 

satisfactory on the point that they had seen the incident of assault. 
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22. Learned counsel for the appellant has submitted that both PW2 and 

PW4 are interested witness of the case. As such their evidence is 

not reliable.  

 

23. It is settled rule that evidence of any witness cannot be rejected 

merely on the grounds that he or she is interested witness. In this 

case both the eye witnesses that is PW2 and PW4 have been cross-

examined at length by the defence, but nothing has been extracted 

from their evidence to create any shadow of doubt that they are not 

truthful witnesses. They have adduced reliable, consistent and 

credible evidence in respect of commission of alleged offence of 

assault and their evidence inspires confidence. It is well settled that 

if the witnesses is related to the injured his evidence has to be 

accepted if found to be reliable and believable because such related 

witness would inter alia be interested in ensuring that real culprits 

are punished.  

 

24. Learned defence counsel has also argued that Aujun Sarkar who 

had given information about the incident to the informant of the 

instant case is a vital witness of the case and non examination of 

such a vital witness is fatal to the prosecution case. The 

Investigating Officer has also failed to record the statement of the 

vital witness Arjun Sarkar and the injured person. As such there is 

lacuna in the investigation of the case and the investigation is 

doubtful.  

 

25. It appears from the evidence of PW1, the informant, Arjun Sarkar 

informed him about the incident over phone. Then PW1 immediately 

rushed to the place of occurrence where he had seen PW3 with 

injury on his person. Admittedly Arjun Sarkar was not examined by 

the prosecution as a witness. In this case the injured person and the 

eye witness of the incident were examined by the prosecution. The 
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persons who had seen the injuries of PW3 were also examined. 

Therefore non examination of Arjun Sakar cannot be said to be fatal 

to the prosecution case. Moreover when the police had interrogated 

the material witnesses of the case including the eye witnesses, non 

recording of statement of one person who had knowledge about the 

incident did not itself make the investigation doubtful. The case 

record also reveals that police had recorded the statement of the 

injured person. 

 

26. Learned defence counsel has also submitted that prosecution has 

adduced contradictory evidence with regard to the weapon of 

assault. The medical evidence also did not support the ocular 

evidence. The medical evidence reveals that the weapon of assault 

was blunt object, while the injured had deposed that accused 

assaulted him with a dagger. On the other hand PW2, the wife of 

the injured had deposed that the accused assaulted her husband 

with a ‘Dao’. Contradicting their evidence. PW4, Sumi Deka had 

deposed that accused assaulted with a “Kurpi”. Therefore 

prosecution witnesses have adduced contradictory evidence about 

the weapon used by the accused. Hence, their evidences are not 

reliable. 

 

27. It appears from the evidence of PW2, PW3 and PW4 that their 

evidence is contradictory with regard to the weapon used by the 

accused to assault PW3. PW3 in his cross examination revealed that 

he did not see whether the accused assaulted him with a ‘Dao’ or a 

‘Dagger’. In cross examination he again stated that the accused 

assaulted him with a ‘Dagger’. It appears that the incident had 

taken place during night time when sunlight was not available and 

in the light of moon the witnesses might not have been able to see 

the weapon as clearly as it could have been during day time. In any 

case variation with the testimony of the witnesses about the kind of 
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the weapon becomes irrelevant when there is overwhelming direct 

evidence which inspires confidence. 

 

28. With regard to the argument put forward by learned defence 

counsel that the medical evidence with regard to injury did not 

support the ocular evidence, it is to be noted that sharp weapon like 

Dao, Dagger or Kurpi has handle, and one edge of such weapon is 

blunt. Therefore such contradiction with regard to nature of injury 

and type of weapon is not material. 

 

29. In this case the incident happened on 27-09-13, at about 08:30 

p.m. Immediately after the incident the injured was taken to Tangla 

Hospital for treatment, where from he was referred to GMCH. Ext.-

4, the injury report, had revealed that on 28-09-13, at about 07:32 

a.m., he was examined in the GMCH and Doctor found incise wound 

6cm x 2cm present over the posterior aspect of right elbow, swelling 

and restriction of movement of right elbow. ‘D’ type II compound 

fracture right Olecranon without distal NVD. PW7 Pradip Kumar 

Baruah proved the injury report. He had also deposed that on 

examination of injured Malay Sarkar he found cut injuries on the 

right elbow, fracture of Olecranon process in right elbow without 

neuro vascular deficiency. PW3 the injured person had also deposed 

in his evidence that he sustained injury in his hand. His evidence is 

corroborated by both PW2 and PW4. Both the witnesses had 

deposed the accused inflicted a blow on the right hand of PW3. So 

medical evidence as well as the ocular evidences are consistent with 

regard to the injuries sustained by PW3 on his right hand. Medical 

evidence revealed that the injured sustained grievous hurt. Under 

Section 325 I.P.C., also fracture or dislocation of a bone or tooth is 

designated as grievous hurt. 
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30. In light of above facts and circumstances, on reevaluation of 

evidences on record I find that the prosecution has adduced 

consistent reliable and trust worthy evidence to prove the charges 

under section 325 I.P.C., against the accused/appellant beyond all 

reasonable doubt. Therefore it can safely be concluded that learned 

trial court has assessed the evidences on record in proper 

perspective. Accordingly I find nothing to interfere with the 

impugned Judgment and Order passed by learned trial court in GR 

Case No. 1109/2013. 

 

31. In the result, the appeal is dismissed on contest. The impugned 

Judgment and Order dated 12-04-2016, passed by learned Judicial 

Magistrate First Class, Udalguri, in GR Case No. 1109/13, under 

section 325 I.P.C., is hereby upheld and affirmed. 

 

32. Send down the original case record being GR Case No. 1109/2013 

to the learned trial Court alongwith a copy of this Judgment and 

Order. 

 

33. Given under my hand and seal of this court on this 27th, March, 

2018, in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge   Addl. Sessions Judge 
Udalguri.      Udalguri. 

 

 


